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In a products liability case, you should ask yourself, what is the basic story that will appeal to jurors? What really happened here? Who is to blame? In a good products liability case, regardless of whether it is based on strict liability or negligence, there is a blame game. Jurors, like spectators at a sporting event, are looking to pick a side and then root for that side. When jurors have no allegiance to either side, they rely on the story behind the parties to motivate them to commit to a ‘team.’ The story should incorporate simplistic arguments that correlate with jurors’ common sense. In today’s courtrooms, when attorneys simply argue a products liability case using the law and/or heaps of scientific evidence, they risk defeat.

This was not always the case. Back in the day, in simplistic terms, the Plaintiff had to prove that there was a defect and that defect caused an injury. The old days of basing an entire case on the law to determine whether there was a design or manufacturing defect are long gone. Today, jurors need more than standard presentations. They need more than the law. They need a story line. They need a motivation to root for their ‘team’. 

In the age of courtroom dramas like, CSI and Law & Order, they have higher expectations. Jurors look for a cast of characters, look for the players’ motivations and actions in relationship to the alleged defect, and then the extent of the damage the defect caused. Thus, to garner an advantage in a products liability case, attorneys should incorporate three basic factors in its case: 1) Create a good story, 2) Play the blame game, and 3) De-select the right audience. 
These factors have to be woven into a concise story-model for either side to prevail. Oftentimes, whoever has the ‘better’ story will succeed. 

Elements of a Good Story

Research has shown that jurors instinctively map out information in order to comprehend it, store it, and then retrieve it.
 The story model is a great way to help jurors organize the evidence and understand the main issues of the case. If done correctly, jurors take the information presented and plug it into the story model. Any evidence or information that does not fit in the framework is disregarded. 

So how can counsel develop a good story? Obviously, the story comes from the evidence that is available. There is no wrong way or right way to develop a story. However, every story should have certain elements. The best stories are full of facts, interpretations, themes, and meaning.

In particular, the power of themes should not be underestimated. Like stories, themes come from the evidence. It often comes from language used in depositions or from expert reports. Nonetheless, themes should encompass the main goal of the case and frame the forthcoming arguments. For example, a common theme from the Plaintiff is ‘Causes and Consequences,’ whereas, the defense theme could be, “No Causation, No Compensation.” In this scenario, the Plaintiff wants the jury to focus on what made the product defective and how that defect caused the injury. In contrast, the Defense wants the jury to find that there was no defect, and therefore, no damage award.  
The theme should be stated from the beginning in voir dire. It should be woven into questions and then outlined in the opening statement. Witness should also be made aware of the theme to use during their testimony. Finally, the theme should be highlighted and summarized in closing arguments. When a good theme and a good story is conveyed, jurors use the language and evidence within these frameworks to argue for their side in deliberations. 

Another element of a good story is that it should touch upon the basic meanings of life. In other words, at the core of every winning argument is a story that appeals to the hearts and minds of jurors.
 Such examples include discussing how the Defendant was motivated by profit, withheld information, and/or, did not care enough to make the product safer. Jurors can relate to these thematic stories. In contrast, the Defendant could argue that the Plaintiff had a choice to use the product safer and chose not to; or, that the Plaintiff put himself in harms way. These story lines are easy to understand and appeal to a jurors’ common sense.  
Other elements of a good story include presenting your strongest points first and last. It is called the primacy and recency effect. Jurors tend to remember the first and last things they hear the best. In other words, an attorney has merely the first few sentences to grab a jurors’ attention and get their point across. They also have to end strong. 

In addition, a good story will incorporate analogies and metaphors. Analogies and metaphors not only are easy for a jury to remember, but they also put factors into context. Jurors will often repeat analogies in deliberations proving that they can persuade jurors to a certain position. 

Finally, a good story uses descriptive language. It uses words that put the jury at the scene. It allows the jury to hear, smell, and feel the product in question. When jurors can put themselves in the situation, they will remember that sides’ arguments better. 

The Blame Game
Causation is the trickiest of factors to prove in a products liability case. Many plaintiffs’ attorneys will base their case on strict liability to remove elements of blame. However, research has shown that jurors, regardless of the law, will examine a Plaintiff’s actions and determine his or her role in the injury—even when only the product is on trial. 

The amount of blame jurors assess is often due to the obviousness of the danger. Laughery, Lovvoll and Wogalter (1995) first studied the allocation of blame from the Human Factors perspective.
 They found that the more hidden the danger, the less blame jurors put on the Plaintiff. For example, jurors may blame a Plaintiff more in a gun manufacturing case, but less in an auto manufacturing case. 
Jurors also look to the reputation of the defendant to assess blame. Resnick, Tschen and Kalsher (1999) did a study and found that the more positive reputation the defendant had, the less blame assigned to them.

Therefore, Plaintiffs cannot simply attack the product, they must also defend their client. 

The challenge in a strict liability case becomes arguing defect and defending their client, without stepping over the line into negligence. 

Answering the Verdict Questions
Jurors answer verdict questions that are consistent with the evidence presented and their common sense. If attorneys do not provide a part of the story or answer pertinent questions, jurors tend to assume the worst. Similarly, if there is presented evidence that is contradictory to the attorney’s story, jurors will question their credibility. 

In addition, jurors use expert testimony in product liability cases to answer verdict questions. Research has shown that complex testimony was more influential when given by an expert with high credentials from a prestigious institution.
 Therefore, experts can play a crucial role in relaying the story while simplifying complex scientific arguments. 
And finally, whether corporations like it or not, jurors tend to award more money against larger, wealthy corporations, than individuals. The only way for Defense counsels to minimize this bias is to humanize the defendant, have an articulate, credible corporate representative, and create a story of how the company was founded and developed, and now contributes to society positively. 
Pro-Plaintiff Jurors vs. Pro-Defense Jurors
The final element in garnering an advantage in a products liability case, is asking the right voir dire questions, and de-selecting potential dangerous jurors. Based upon my research and experience, there is a certain pro-plaintiff archetype and pro-defense archetype that attorneys use in jury selection. While these archetypes should be considered ‘stereotypes,’ and should not be looked at individually, one can assume that the more traits the potential jurors has within this archetype the more likely they may sway to the corresponding side. 

For example, pro-plaintiff jurors tend to be more liberal, lower income, and anti-big business. A jurors who is ‘anti-big business’ usually believes that regulations manufacturing companies must follow are not strict enough, and that big companies care more about profits than people. This archetype also has the opinion that there should not be caps on damages and that there is not a lawsuit crisis. This type of person is not someone who would likely be sued themselves, but would have no problem filing a lawsuit against someone else. Any finally, this type of person is more sympathetic to the homeless and disagrees that people are usually responsible for accidents. 

In contrast, a pro-defense juror in a product liability case is more conservative, has a higher income, and is or has been in a management position or a business owner. This person is pro-corporation in that they believe manufacturing regulations are just right and that companies tend to be safety conscious. In contrast, they believe workers ignore safety precautions and warnings, and thus, are generally partly responsible for their own accidents. This juror believes there should be caps placed on damages and that there should be more restrictions on peoples’ ability to file lawsuits. A pro-defense juror also is more likely to be sued themselves and would not file a lawsuit against someone else. In general, this type of person is less sympathetic and believes homeless people become homeless due to a lack of hard work. 
Conclusion

Getting jurors to root for your team is not easy, but is necessary to prevail in a products liability case. A product liability case, regardless of how complex the elements are, should contain a good story, blame the opposition, and appeal to the pro-plaintiff or pro-defense archetype. Product liability cases, regardless of how complex the issues are, have to be told to a jury in a simplistic way through the art of story telling. The more common sense the arguments are, and the more realistic the story, the more persuasive the case becomes. Straightforward arguments within a story model more often appeal to a jurors’ experience and sense of what is right or wrong. Jurors depend on their common sense to guide them through the law and complex issues. So when jurors are given two different theories of causation, they will rely on the common-sense story, even if it does not completely line up with scientific evidence.
 After counsel has sufficiently prepared for a products liability case, the question then becomes, based on the story, will jurors root for my team? If the answer is yes, then counsel has garnered his advantage in the courtroom. 
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