Jury Selection in a New Era: How to Spot a Tort-Reformer

by Adrienne LeFevre, M.A.

The old adage, “a little knowledge is a dangerous thing,” has never been more true with regard to jury selection in the era of tort reform. 

In the last few years, there has been a shift in juror attitudes because the media and politicians have called attention to the issue of tort-reform. Despite the fact The National Center for State Courts found an 8% decline nationwide in tort filings, and a median jury award of only $37,000 in 2001, most jurors today believe there are too many frivolous lawsuits, that jury verdicts are too high, and that there should be caps on damages.

One would think that a juror who holds these attitudes is a true tort-reformer, and therefore, favorable to the defense. Such an assumption may be incorrect.
How can an attorney distinguish between a true tort-reformer and a juror who is simply trying to be politically correct?
The answer is that there is not one demographic or expressed attitude that will characterize a tort-reformer. Attorneys or jury consultants have to look for a pattern of beliefs. This pattern is usually evident in a collection of attitudes or life experiences that have shaped a juror’s value system. The attorney or consultant must weigh how strong those characteristics are in each person. 

In order to discover this pattern, attorneys should have five standard instructions for jury selection. They should: 

1. Give an example of what bias is. (e.g., If jurors have been abused as children, they might have bias against a defendant in a child abuse case.) 
2. Stress the importance of admitting bias.(e.g., Tell the prospective jurors that this is your client’s only day in court; juror bias is not fair to either party. The court would rather that jury candidates admit their biases before the proceedings go further.)
3. Get jurors talking. Ask open-ended questions. (The only way jurors will begin to feel comfortable admitting their biases is if they talk openly in the courtroom. Asking open-ended questions helps jurors express their opinions.)
4. Get a commitment that they will be fair and unbiased. (If you can get such a commitment, they will be more likely to remain fair throughout the trial, and you can remind them of their commitment in your closing argument, as they are about to deliberate.)
5. Introduce case issues persuasively. (Frame the arguments the jurors will hear from your point of view.)
Once jurors understand the importance of admitting their biases, the following attitudes form a ‘pattern’ that is a good indication of a tort-reformer:
· Politically conservative.
· Favors big business.
· Feels that most people disregard personal responsibility and blame others for their own mistakes.



· Would personally never file a lawsuit.   


· Is more likely to have been sued professionally or personally.           

· Believes there are too many frivolous lawsuits.
              

· Is against the idea of non-economic damages (pain and suffering).


· Pays attention to tort-reform issues in the news, especially caps on damages.


· Does not agree with awarding punitive damages.




A thorough jury selection process—using a supplemental juror questionnaire and voir dire—can elucidate jurors’ attitudinal patterns. If a prospective juror only agrees with caps on damages, but is otherwise a favorable candidate, he is not likely to be a true tort-reformer. 

Once an attorney discovers a juror’s pattern of attitudes toward political issues, business, and damage awards, she will be able to make an educated guess about how favorable that juror will be to their case. 

Because the verdict is rendered by a group of people who bring their life experiences and attitudes to the case, comprehensive questioning is necessary in deciding whom to keep and whom to strike. 
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