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I.
INTRODUCTION

A.
[1.1]
What Is Trial Consulting?


Within the last 30 years, trial consulting has evolved into a revolutionary resource for trial professionals. Some fear it. Some question it. Some cannot try a case without it. So what is “it”? 


Simply stated, trial consulting is the application of psychology, communication, and decision-making theories, research, and experience to every aspect of the trial process. Trial consultants, also known as jury consultants, utilize trial psychology to understand potential jurors’ reactions to case arguments. Consultants then use their education and experience to create, assemble, and recommend how the attorney can communicate case arguments in a clear and persuasive package to jurors. They are experts in communication, persuasion, and jury decision-making. They are not experts on the law. 

B.
[1.2]
Scope of Chapter


Trial consulting has evolved into a prominent profession within the legal community. Still, some legal professionals lack an understanding of the four basic Ws — who, what, when, and where. In other words, legal professionals often ask, who are trial consultants? What expertise can they provide? When do trial consultants assist attorneys within the legal process? And finally, where can one find a trial consultant? 


This chapter seeks to answer those four simple questions and provide Illinois litigators the tools in which to be more successful.

II.
HISTORY OF TRIAL CONSULTING

A.
[1.3]
The Birth of Trial Consulting — The Harrisburg Seven Trial


The trial consulting profession was born over 30 years ago. At the time, social scientists began to offer expertise to defense counsel and found that their assistance made significant contributions to the outcomes of cases. Specifically, the first notable and publicized use of social scientists was the 1971 “Harrisburg Seven” trial. In this case, Rev. Philip Berrigan and six other defendants, labeled as Vietnam War protestors, were accused of numerous felonies, including the kidnapping of Henry Kissinger in Harrisburg, Pennsylvania. Social scientists conducted community attitude surveys and found that while the majority of residents believed the defendants were guilty, the ideal juror would be female, Democrat, have a strong belief in the presumption of innocence, have no religious preference, and be politically tolerant. Howard Varinsky, What Makes Jurors Tick? The Expanding Role of Jury Consultants, ___ Ariz. Att’y ___ (Apr. 1992). After 3 weeks of jury selection, defense counsel believed they had deselected a fair jury, which was then confirmed by a defense verdict. 

B.
[1.4]
The American Society of Trial Consultants


In 1982, 15 social scientists founded the American Society of Trial Consultants (ASTC), solidifying the profession. In its early years, services offered by trial consultants centered on jury selection. At this time, the profession to the nonlegal community was virtually unknown to the average attorney. However, by the 1990s, high-profile cases that utilized the services of trial consultants began to popularize the profession, and ASTC membership grew to 300. Services offered by trial consultants had also significantly expanded to include focus groups, mock trials, theme development, community attitude surveys, witness preparation, and post-trial interviews. 

C.
[1.5]
O.J. Simpson 


Then came O.J. The O.J. Simpson case changed how people view the judicial system; and the recognition of trial consulting was one of them. Both the prosecution and defense teams hired trial consultants, conducted pretrial research, and arrived at the same conclusion: African-Americans believed O.J. Simpson was innocent, whereas Caucasians believed he was guilty. The defense also believed that female jurors would be favorable to Mr. Simpson and would not favor Marcia Clark’s presentation style. However, the prosecution did not heed the pretrial analysis. The final jury consisted of nine African-Americans, two Whites, and one Hispanic. Ten of the jurors were women and two were men, of which two were college graduates, nine were high school graduates, and one was without any diploma. See www.law.umkc.edu/faculty/projects/ftrials/simpson/jurypage.html. Pretrial research that discovered the background, education, and experiences of potential jurors and how they would react to case themes and arguments is largely attributable to the case outcome. 

D.
[1.6]
The Evolution of Trial Consulting and Services Offered


After the evolution of the last 30 years, trial consultants now recommend strategies for communicating to jurors, judges, and arbitrators based on proven trial psychology theories. Consultants use these theories to test the impact of arguments and evidence by analyzing data provided by mock jurors in focus groups and mock trials. The data often results in identifying case strengths, weakness, and themes to bolster case arguments to jurors, judges, and arbitrators. The research also applies to the preparation of witnesses, the development of supplemental juror questionnaires, and voir dire questions. Some trial consulting firms also employ graphic designers who assist their clients in developing visual aids to effectively and persuasively communicate their arguments. Finally, some consultants who have extensive backgrounds in research methodology are called to evaluate a community’s bias towards parties and then testify in support of change of venue motions. 

E.
[1.7]
Current Trends in Trial Consulting


Today, a consultant’s expertise is called on for commentary, examination, and service in most high-profile cases. It would be rare today if a well-publicized case was not utilizing a trial consultant starting in discovery. In Illinois, two recent significant cases used trial consultants: Whittington v. U.S. Steel Co., and United States v. George H. Ryan, Sr. In both cases, trial consultants assisted the attorneys in applying current theories to promote case strengths and minimize case weaknesses. 

III.
TO HIRE OR NOT TO HIRE: THAT IS THE QUESTION

A.
[1.8]
Why Hire a Trial Consultant?


The question of whether to hire a trial consultant is a consideration many attorneys face in today’s climate of litigation. What is the benefit of hiring a consultant versus the expense? What does a consultant offer that trial counsel does not already know?


Trial consultants, like hundreds of other professions, assist people and other professionals to do their jobs better. For comparison, consider financial advisors. They give advice to people to improve and strengthen their financial futures. Financial advisors have very specific education and experience backgrounds that make them experts. It is up to the client if he or she wants to pay and take that advice. Clients invest in their services in order to get a higher return on their investment. Similarly, attorneys invest in trial consultants to help strengthen their presentation and potential outcome. They connect the attorneys who know the law to the jury who decides the case outcome. 


Trial consultants have very specialized knowledge and experience and provide attorneys ways to organize and present case information to persuade a specific audience — the jury.

B.
[1.9]
What Kinds of Cases Need Consultants?


Most trial consultants do not work on one type of litigation (e.g., medical malpractice), but instead work on every type of litigation. Certainly there are consultants who have more experience with certain types of cases, but all types of cases can use the assistance and expertise of a trial strategy expert. Whether the attorney wants to elicit the services of an expert depends more on other factors such as budget, time, and service need. Consultants work on criminal and/or civil matters, for both sides, and as stated, provide a variety of services. Therefore, it takes a discussion with a consultant in order to ascertain which services will best benefit the case. 

C.
[1.10]
What Kinds of Attorneys Typically Hire Consultants?


Attorneys from both small and large, public and private firms hire trial consultants. Consultants usually do not strictly work for one type of attorney (e.g., the plaintiff) but acquire experience working for both sides. In addition, attorneys with varying skill levels (e.g., associates or senior partners) also hire trial consultants to assist them with their litigation needs. 

D.
[1.11]
When To Hire a Consultant?


Trial consultants can be hired at any point in the trial process — discovery, pretrial, trial, or post-trial. Some consultants are hired when the case is filed, while others are solely hired to conduct post-trial interviews. Again, it depends on the budget, the case needs, and potential case value. Typically, when trial consultants are hired dictates what services they can offer at that point in the litigation process. 

E.
[1.12]
Services Offered During Discovery, Pretrial, Trial, and Posttrial


One of the ways a consultant can be utilized during discovery is to develop case themes. Settling on a potential theme in discovery shapes deposition questions, document requests, and interrogatory questions and answers — all of which can be used later in trial. Focus groups are also employed during discovery to ascertain potential merit, value, and case strengths and weaknesses.


If a consultant is hired after discovery but before trial begins, extensive focus group research can be conducted. This research elicits themes, trial strategies, juror profiles, and case strengths and weaknesses. Focus group formats can be limited to testing arguments up to more extensive presentations simulating trial (i.e., mock trials). 


Consultants are also often asked to develop and conduct community attitude surveys to quantify a community’s knowledge and bias towards parties and case issues. Similarly, a consultant can conduct a change of venue survey to support a client’s change of venue motion. 


Additional pretrial services consultants provide are developing case theories and strategies, writing opening statements, and preparing witnesses for either depositions or trial testimony. 


Once a trial begins, an attorney may want a trial consultant to assist him or her with jury selection. Consultants can not only design supplemental juror questionnaires and voir dire questions but also aid the attorney in deselecting the jury either in person or by providing juror profiles. 


Another significant service trial consultants offer is called shadow juries. “Shadow juries” are juries that consist of jury-qualified residents of the trial venue that sit in the courtroom and observe the proceedings. Each day the consultant questions the jurors to measure reactions to case arguments and potential verdicts. The consultant then relays the information back to counsel to help strategize for the next trial day. 


And finally, if an attorney wants to understand a jury’s verdict, a trial consultant can be hired at the conclusion of trial to conduct post-trial interviews. 

IV.
[1.13]
WHAT TO LOOK FOR IN A CONSULTANT


While trial consultants do not have credentialing requirements similar to other professionals, the American Society of Trial Consultants is working to establish them. Until then, it is important to know what to look for when soliciting a trial consultant or trial consulting firm. 


The five areas in §§1.14 – 1.18 below can define a reputable trial consultant.

A.
[1.14]
Education


Trial consultants’ education backgrounds vary, but most have advanced degrees in a social science. Social science degrees include psychology, sociology, or communications. Specifically, a survey of litigation consultants revealed that 57 percent of respondents had their highest degree in psychology, followed by a degree in communications. Nicole LeGrande and Kathleen E. Mierau, Witness Preparation and the Trial Consulting Industry, ___ Geo.J. Legal Ethics ___
 (Summer 2004). In addition, the majority of trial consultants have an advanced degree (master’s or Ph.D.) in a social science. A trial consultant’s education should also include a background in research methodology if he or she offers focus group services. 


While education plays an important part in a trial consultant’s level of expertise, it should also be looked at in conjunction with his or her experience level. See §1.15 below.

B.
[1.15]
Experience


A trial consultant’s experience level quite simply depends on the number of cases he or she has worked on, the types of cases worked on, and the number of years he or she has been conducting business. Research on members from the American Society of Trial Consultants found that the average trial consultant has 9.6 years of experience. Nicole LeGrande and Kathleen E. Mierau, Witness Preparation and the Trial Consulting Industry, ___ Geo.J. Legal Ethics ___ 
(Summer 2004).


Moreover, attorneys who are interviewing consultants should review their litigation experience with the type of case with which they need assistance. For example, if the case involves medical malpractice, the consultants should be asked on how many medical malpractices cases they have worked on and the type of services they provide for that type of case. 

C.
[1.16]
Publications/Speeches


A good sign a trial consultant is well-respected within the industry is whether he or she has published pertinent articles on trial psychology. A good expert will have shared his or her expertise and have been recognized by the legal community. 

D.
[1.17]
Member of the ASTC


While there are many qualified consultants who are not members of the American Society of Trial Consultants, it is the only governing body of trial consultants. The ASTC makes great efforts each year to promote and authenticate the profession. If a trial consultant is a member of the ASTC, it shows that he or she adheres to the ASTC’s mission to uphold ethical guidelines. See www.astcweb.org for more information.

E.
[1.18]
Referrals from Fellow Attorneys


The best way to confirm that a trial consultant is qualified and can be of value to the case is by a referral from an attorney who has actually retained him or her. 


Like other professional relationships, trial consultants and their clients — the attorneys — form a relationship. How well an attorney and a trial consultant work together depends on personalities as well as skill sets, educational backgrounds, and experience levels. 

V.
[1.19]
TRIAL CONSULTING SERVICES


During trial consulting’s infancy, most psychologists-turned-consultants helped attorneys select juries. However, over the last 20 years, trial consulting services have expanded significantly to include pretrial research, juror profiling, voir dire questions, communication strategies, witness preparation, theme development, and post-trial interviews. 


Sections 1.20 – 1.29 below provide a brief overview of the services offered by trial consultants, which are discussed in greater detail in subsequent chapters of this book.

A.
[1.20]
Focus Groups and Mock Trials


Focus groups are a pretrial research tool in which a group of people, typically residents from the case venue, are presented case facts and evidence. In return, participants provide feedback to the facilitators/presenters. From the 1950s to the 1980s focus groups were primarily used for market research. However, in the 1980s social scientists started shifting the use of focus groups for other fields. David L. Morgan, THE FOCUS GROUP GUIDEBOOK (1997).


In the 1980s, the term “focus group” denoted that a facilitator discussed the case facts with the participant, whereas a “mock trial” involved jurors deliberating on the verdict form. Today, the terms focus group and mock trial are used interchangeably and can be used as a research tool for jury trials, bench trials, and arbitrations. See www.nita.org/samplechp/fgpart1.pdf.


The main goal of focus groups is to test juror attitudes, case themes, and arguments. The data is then examined to determine how these things influence juror decision-making. In other words, it is a test drive before buying a car, a taste test before purchasing dinner, or a poll to a politician. A large corporation would never enter a new product into the market without testing consumers first. In the same vein, some attorneys would argue that they would never present their case without testing to a group of potential jurors first. Focus groups are essentially tests for case theories, arguments, evidence, and witnesses before trial begins. 


In varying formats, participants listen to case summaries from both points of view. Counsel will present his or her own case and a different attorney will pretend to represent the opposing side. Participants then fill out questionnaires and a verdict form and discuss the case. The number of participants recruited for focus groups ranges from 6 – 50 people depending on the budget. The recruited group normally represents the juror demographics of the case venue and is solicited by phone, mail, newspapers, market research agencies, databases, and word of mouth. These participants are asked to sign confidentiality agreements prior to the study. They are then paid for their time at the end of the focus group and are reminded of their signed confidentiality agreements. 


Costs of focus groups range from $10,000 to $50,000 depending on the number of participants, the length of the focus group, and the location. Focus groups are held in conference rooms, hotel meeting rooms, and focus group facilities. Today, there are many companies that offer facilities specifically designed for focus groups in which rooms have two-way mirrors with which attorneys can observe the participants’ deliberations. In addition, most focus groups are assisted by audiovisual teams that record presentations and deliberations and set up viewing rooms so the attorneys can watch deliberations from a different location. 


Attorneys today conduct focus groups for many reasons and at different times during the litigation process. Focus groups conducted during discovery, for example, are done to elicit jurors’ initial reactions to case facts. This may help an attorney determine whether he or she wants to take the case and helps him or her recognize what documents to request in discovery and what questions to ask in depositions.


Focus groups conducted pretrial provide a practice run to ensure that the attorney is going to present the strongest case possible. More specifically, focus groups highlight which arguments and documents influence a juror’s decision. Additionally, focus groups illustrate what juror traits and experiences influence their decision. On the flip side, focus groups also highlight which arguments are confusing or are detrimental to the case. 


Trial consultants set up the logistics of the focus group, design questionnaires to gather quantitative data, and provide recommendations based on the data to determine which juror demographics, experiences, and attitudes may influence a juror’s view of the case prior to jury selection. Trial consultants recommend how to strengthen case arguments, fix case weaknesses, structure arguments, and present visual aids and in which order to induce a favorable case outcome. Recommendations are generally presented in a summarized report or verbally to clients. 


Finally, focus groups provide trial attorneys essential practice presenting to potential jurors. Some attorneys may only see a courtroom once a year or once every few years. Focus groups are practice, and practice makes perfect, as the adage says. 


While focus groups are essential pretrial preparation, they should not be considered predictors for case outcomes. They are merely a tool to strengthen a case presentation. Some attorneys would argue that focus groups should be conducted before every trial if feasible and those who choose not to are at a serious disadvantage. Richard J. Crawford, Trial Consultants Becoming Integral Part of Legal System, Denver Post, Mar. 10, 2006, at B-07.

B.
[1.21]
Online Focus Groups


Conducting focus groups online is a relatively new research tool. Before online focus groups, cases whose value did not warrant a live focus group did not have access to inexpensive juror feedback. However, in the late 1990s, online focus group companies began to emerge. In its infancy, conducting focus groups online was not recommended because of its lack of participant diversity. Ten to twenty years ago, cases could not get an accurate demographic juror representation from the case venue because the average person did not have access to the Internet. Today, a typical juror has access to the Internet, making online focus groups a more viable tool. 


Generally, attorneys post summaries of their case to an online focus group company’s site. Jurors are recruited to review the case via the Internet and answer questions regarding what they read or use chat rooms moderated by a facilitator and provide feedback to the attorneys on how they can improve their case. Online focus groups costs anywhere from $1,000 to $5,000 for up to 50 participants’ feedback. One such company is Onlineverdict.com, which is designed and run by trial consultants. 


The down side of online focus groups is that jurors do not see the attorneys’ presentations, and therefore their decisions are not influenced or affected by the attorneys’ communication style. Another drawback of online focus groups is that the online juries’ decisions are not influenced by group dynamics that live focus groups can produce similar to real juries. Despite these limitations, online focus groups should be considered as another excellent tool with which to gather valuable feedback. For example, online focus groups can show whether a case is viable, what issues should be further explored in discovery, and potential case values for settlement. Moreover, online focus groups are an alternative for attorneys whose case value does not warrant a live, costlier focus group but still could benefit from juror feedback. 

C.
[1.22]
Case Strategy


Trial consultants can provide overall case strategies for their clients. This includes developing structure to the case, suggesting what parts of the evidence to present when, and how to masterfully present it to the right audience. Again, trial consultants know an attorney’s audience — whether it is a jury, a judge, or a panel of arbitrators. 


Strategies that consultants provide also include feedback on the attorney’s presentation style, storytelling, how to frame arguments using the right language, and developing case themes. 

D.
[1.23]
Theme Development


A good case can be won or lost on an effective theme. A case theme frames the entire case on a few words, phrases, or sentences. Sometimes themes are analogies or metaphors that represent the central message of the case. Research has shown that jurors will reiterate themes in deliberations. They help jurors organize case facts and make jurors link evidence to the theme and disregard evidence that does not fit the theme. Amy Singer, Reading the Jury: Employing Litigation Research To Understand & Shape the Decisions Jurors Make, www.trialconsultants.com/Library/RTJ-Plaintiff.doc at p. 18 (2000). Trial consultants will not only recommend case themes but also strategize on how the theme can be repeated throughout trial, reinforced through visual images, and used during witness testimony. 

E.
[1.24]
Community Attitude Surveys


When cases involve politically charged issues or have been highly publicized in the media, trial consultants are enlisted to conduct community attitude surveys. In addition, consultants use community attitude surveys to develop juror profiles for the upcoming trial. 


Community attitude surveys measure the case venue’s residents’ attitudes regarding case issues, knowledge of the case, and/or inherent biases that potential jurors may have against a plaintiff or defendant. While this information can identify favorable and unfavorable potential jurors, community attitude surveys are also used to support motions for change of venue. 


The surveys follow quantitative research methods wherein at least 300 residents are contacted by phone or by mail. Answers to the survey’s questions are then analyzed to determine the community’s attitudes regarding the case issues. If qualified, the consultant then testifies on the results. 

F.
[1.25]
Witness Preparation


Jurors rely heavily on witness testimony, which is why the preparation of witnesses is an essential part of a trial consultant’s services. Witnesses who cannot communicate clearly or credibly can weaken the best cases. Therefore, it is the consultant’s goal to improve the clarity and credibility of any witness who takes the witness stand. 


Most attorneys who prepare their own witnesses will explain to the witnesses what the applicable law is, what the goal of their testimony is, and outline what the witnesses can expect in terms of questioning from all parties’ counsels. Trial consultants go deeper. They apply social science research to help the witnesses best convey testimony. They look at witnesses’ communication style, both verbal and nonverbal; their word choices; their appearance; and their ability to be an educator, not an advocate. They teach them how to handle questioning from both sides, listen to the questions that are asked, and how to not volunteer more information than what is asked. 


The ABA’s Model Rule of Professional Conduct 5.3 states the following: 

With respect to a non-lawyer employed or retained by or associated with a lawyer: 

. . . a lawyer having direct supervisory authority over the non-lawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyers. Available at www.abanet.org/cpr

See Nicole LeGrande and Kathleen E. Mierau, Witness Preparation and the Trial Consulting Industry, ___ Geo.J. Legal Ethics ___
 (Summer 2004).


The preparation of a witness by a trial consultant is protected under the attorney work-product privilege and consultants, acting as nonlawyers, must adhere to the professional standards of attorneys. 


The American Society of Trial Consultants also outlines important ethical standards (available at http://astcweb.org/content/File/AboutUs/ASTC_Code_WitnessPrep.pdf) that consultants must follow when preparing witnesses: 

I.
Trial consultants shall advocate that a witness tell the truth.

II.
Trial consultants shall familiarize themselves with applicable law and rules which may apply to witness preparation services.

III.
Trial consultants shall clarify the client’s goals for witness preparation and the role which the trial consultant will perform.

IV.
Trial consultants shall describe the process employed in preparing a witness including techniques and their limitations.

V.
Trial consultants shall provide witness preparation services within the boundaries of their competence based upon education, training, supervised experience or other, appropriate professional experience.

VI.
Trial consultants shall discuss with clients limitations on confidentiality in the provision of witness preparation services and foreseeable uses of information that witness preparation services were utilized by the attorney or her client.

When trial consultants provide preparation to witnesses, generally the witnesses are better prepared to respond to questions; control their demeanor; build a rapport with the jury; become an educator, not an advocate; and persuade a jury in their client’s favor. As long as the preparation adheres to the ABA rules as well as the ASTC’s ethical guidelines, witness preparation can be an extremely important part of an attorney’s trial preparation. 

G.
[1.26]
Demonstratives


There have been significant studies that show people retain 10 percent of information they read, 20 percent of information they hear, and 30 percent of information they see. However, this percentage rises significantly to 50 percent when people see and hear the information together. See www.hi.is/~joner/eaps/cs_reten.htm. That is inherently why trial demonstratives are so crucial to any trial presentation. Jurors are the students during trials. They are there to learn every aspect of the case for the first time. When attorneys have had the case for months, if not years, sometimes it is then difficult to re-teach the information clearly to the jury. Demonstratives can clarify and solidify case arguments, which ultimately persuades jurors. 


Another reason why demonstratives are vital to persuade juries is because jurors’ attention spans are short. Visual aids help lengthen the amount of time jurors will listen. Research has found that jurors have 17-minute attention spans and that the first 4 minutes determine whether jurors will continue to listen for the next 13 minutes. Amy Singer, Reading the Jury: Employing Litigation Research To Understand & Shape the Decisions Jurors Make, www.trialconsultants.com/Library/RTJ-Plaintiff.doc at p. 103 (2000). Demonstratives catch jurors’ attention and help them retain it in order to convey case arguments. 


Trial consultants, using trial psychology, help determine what graphics will support arguments. Some consulting firms also employ graphic designers whose sole job is to design graphics for trials. Trial demonstratives include PowerPoint presentations, timelines, boards, animations, settlement brochures, 3-D models, and medical illustrations.

H.
[1.27]
Voir Dire/Jury Selection


Research has found that every potential juror walks into a courtroom with personal biases that ultimately influence verdict decisions. C. Wu and D.R. Shaffer, Susceptibility to Persuasive Appeals as a Function of Source Credibility and Prior Experience with the Attitude Object, 52 J. Personality & Soc.Psychol. 677 (1987). Thus, the goal of jury selection is to identify which biases will negatively influence a verdict decision, elicit those biases, and deselect the potential jurors who could be the most detrimental to the case outcome.


One approach in jury selection is to elicit bias through supplemental juror questionnaires. If permitted, supplemental juror questionnaires (SJQs) are designed by consultants and filled out by the venire prior to jury selection. The questions on SJQs include demographic information, attitude questions, and/or case-specific questions. The attorneys and the assigned judge generally agree on the number and type of questions on the SJQ prior to jury selection. Some venues use preapproved standardized questionnaires that are filled out by every potential juror before every case. SJQs can range from 10 to 300 questions and take ten minutes to a few hours to complete. Depending on the court, attorneys receive the completed questionnaires days before trial or minutes before jury selection begins.


Trial consultants assist the attorney not only in designing the SJQ but also in determining which jurors are favorable and unfavorable based on the information provided in the SJQ. Trial consultants use varying methods in determining pro-plaintiff and pro-defense jurors, oftentimes giving each juror a ranking. The consultant then assists the attorney in eliciting challenges for cause and/or using peremptories in deselecting the jury based on the responses.


In Illinois, according to National Jury Project, supplemental juror questionnaires have been approved in the Northern District as well as Cook and Will County state courts. See www.njp.com/sjq.html. Often, when attorneys file motions to use supplemental juror questionnaires, they will cite the Tenth Circuit, which has also favorably approved the use of SJQs as a supplement to oral voir dire. See United States v. Affleck, 776 F.2d 1451, 1455 (10th Cir. 1985).


In cases in which attorney-conducted voir dire is allowed, either in conjunction with SJQs or without, the use of trial psychology has greatly influenced the types of questions that are used in voir dire. For example, the structure of questions (e.g., open-ended) that get jurors to open up about their experiences and biases (e.g., using techniques such as thanking jurors for unfavorable responses) and that advocate the case while gaining information are questions artfully designed by trial consultants.


Attorneys can hire trial consultants on a limited basis to write voir dire questions or on a more extensive basis to conduct training on how to conduct voir dire. Consultants also attend voir dire to assist in jury selection.

I.
[1.28]
Shadow Juries


Shadow juries, also known as surrogate juries, consist of mock jurors who sit in the courtroom during every aspect of trial and provide daily feedback to the consultant. The recruited participants match the demographics of the real jury and are paid for their time. Generally, the consultant will debrief the surrogate jurors during breaks and at the conclusion of each day. Surrogate jurors may also fill out questionnaires designed by the consultant to measure attitudes — who they are tending to favor, which arguments were persuasive, and any confusion they have encountered. The information gathered from the participants is then presented to the attorneys in order to strategize, clarify arguments, improve weaknesses, solidify favor, and/or determine settlement values. Shadow juries are an attorney’s last opportunity to understand how the jury will react to case arguments and evidence before the actual verdict is decided. 

J.
[1.29]
Post-Verdict Interviews


Post-verdict interviews are simply interviews of jurors once a case has reached a verdict. The jurors are contacted by phone or mail and are asked to respond to questions regarding the case. The jurors can choose to participate and are, in some cases, paid for their time. Questions in post-verdict interviews center not only case specific questions, which include questions on jury selection, witnesses, arguments, and what factors led to their decision, but also on jurors’ reactions to the attorney’s communication style. 


Attorneys use the information gathered from post-verdict interviews to determine how jurors reached their decision and how to improve their presentation for next trial. 

VI.
[1.30]
DISCOVERABILITY OF A TRIAL CONSULTANT’S WORK PRODUCT


Prior to 2003, the communication between a trial consultant and an attorney was considered protected under the attorney work-product doctrine (which covers communication between attorneys and non-attorneys). However, this consideration had yet to be challenged. The challenge came at the hands of Dr. Phillip McGraw. 


Before Dr. Phil became a famous hard-nosed talk show guru as host of the Dr. Phil Show, he was a successful Texas-based trial consultant. Attorneys for Ernst & Young hired Dr. Phil after he had effectively secured Oprah Winfrey’s defense win against Amarillo beef suppliers’ defamation suit. Opposing counsel in the Ernst & Young case sought to depose Dr. Phil in the hopes of discovering witness preparation advice he had given to a senior manager at the accounting firm. Ernst & Young attorneys argued that any communication between Dr. Phil and the case witnesses was considered attorney work product and, thus, was confidential. 


The case rose to the Third Circuit Court, where on September 16, 2003, it ruled that under Federal Rule of Civil Procedure 26(b)(3) litigation consultants retained to aid in witness preparation may qualify as non-attorneys who are protected by the work-product doctrine. Nora Lockwood Tooher, Trial Consultants’ Role Challenged as Their Influence Grows, St. Louis Daily Record, Sept. 1, 2005. See In re Cendant Corporation Securities Litigation, 343 F.3d 658 (3d Cir. 2003). This decision solidified trial consultants as non-attorneys and extended the work-product doctrine protection. 


In the state of Illinois, there have been no specific decisions regarding the confidentiality of trial consultants’ work. However, there are two decisions that may assist Illinois attorneys in asserting trial consultants’ work as privileged. See Hayes v. Burlington Northern & Santa Fe Ry., 323 Ill.App.3d 474, 752 N.E.2d 470, 256 Ill.Dec. 590 (1st Dist. 2001); Waste Management, Inc. v. International Surplus Lines Insurance Co., 144 Ill.2d 178, 579 N.E.2d 322, 161 Ill.Dec. 774 (1991) (three-part test to establish privilege).


Currently, the American Society of Trial Consultants is also working to establish its own set of standards to strengthen its ability to withstand confidentiality challenges. 

VII.
[1.31]
MYTHS REGARDING TRIAL CONSULTING


Despite extensive growth in the trial consulting industry and a wealth of research conducted on the trial process, there continue to be myths regarding the profession. 


The following is a list of common questions and answers that may provide a resolution to such myths:

Q.
If an attorney needs a trial consultant, is he or she an incompetent attorney?

A.
Absolutely not. Trial consultants provide a different perspective to a case than an attorney. Some would argue that the smartest attorneys use trial consultants because they are wisely investing in their case to make it as persuasive as possible. Lawyers know the law. They are highly trained on the law in law school but are not highly trained on trial psychology or jurors’ decision-making. Trial consultants know trial psychology and what affects jury decision-making. 

Q.
Are trial consultants expensive and, thus, only utilized by the wealthy?

A.
While investing in a trial consultant does cost money, most attorneys will budget for a trial consultant, similar to other experts, to properly present and/or defend their case. Some consider the cost of a trial consultant one of the best uses of their trial budget. 


Most trial consultants’ hourly rate is less than an attorney’s rate and resembles other experts’ fees. A consultant’s hourly rate reflects their level of experience and education. However, many trial consultants work for either a reduced rate or pro bono in many cases. In addition, attorneys may utilize a trial consultant only for a few hours depending on the case need. Therefore, investing in a trial consultant does not necessarily require a large amount of money.

Q.
If trial consultants pick the best jurors, aren’t the juries partial to their client’s favor?

A.
Trial consultants do not “pick” juries. They assist the attorney in deselecting juries using the allotted number of strikes provided. Using pretrial research, trial consultants understand what juror experiences and attitudes will affect their view of the case issues. Based on this information, consultants attempt to discover which jurors in the venire could potentially be unfair and biased against their client and recommend which jurors should be stricken. The opposing side has the same opportunity to deselect the jurors that they believe would also carry a bias against their case. In the end, the remaining members of the panel are hopefully unbiased and are willing to make a fair assessment of the case. 

Q.
Is there any proof that trial psychology can actually improve a case outcome?

A.
A trial consultant’s recommendations are based on scientific data, research, and successful experience. If using trial psychology was not effective, the use of trial consultants would have diminished or have ceased by this time. 

VIII.
[1.32]
CONCLUSION


Whether learning about trial psychology for the first time or having used trial consultants in the past, it is the goal of this book to provide Illinois attorneys current theories and information on the services that trial consultants offer that will ultimately improve trial practice skills. 


Trial consultants are investments; it is the trial attorney’s choice whether to make the investment and take the advice. Years of social science research have proven in the validity of trial psychology and its application to case outcomes. 
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