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COURT RECORDS

1.
Right of Access

a.
Constitutional Right of Access to Criminal Proceeding Records 
(1st Amendment to the U.S. Constitution)

b.
Common Law right of Access to Civil Proceeding Records
(Nixon v. Warner Communications, Inc., 435 US 589 (1978))


c.
Not an Absolute Right


i.
A similar balancing test is applies to both criminal & civil records.
ii.
Courts have inherent supervisory authority over court records/files.
iii.
Access may be denied if records might be used for improper purposes.
iv.
Wholesale sealing of court files may not be used to deny the right to access.
v.
Courts must sensitive to the rights of the public in determining whether to seal certain documents or classes of documents.
2.
Clerks of the Courts Act (705 ILCS 105/16)
a. Codifies the Common Law
All records, dockets and books required by law to be kept by such clerks shall be deemed public records, and shall at all times be open to inspection without fee or reward, and all persons shall have free access for inspection and examination to such records, docket and books, and also to all papers on file in the different clerks' offices and shall have the right to take memoranda and abstracts thereto.
b. Documents filed with a court become public records.

c. The Act does not abrogate inherent judicial control.

d. A court may deny access interests asserted for restricting access outweigh those in support of access. (Doe v. Carlson, 250 Ill.App.3d 570 (2nd Dist. 1993)).

i. There is a presumption of right of access

ii. Moving party bears burden to establish

- a compelling interest why access should be restricted, &

- that protective order is drafted in manner least restrictive of public's interest
3.
Local Government Records Act (50 ILCS 205/1 et seq.)

a. 
Applies to the Courts.

b. Provides: 

“Court records filed with the clerks of the Circuit Court shall be destroyed in accordance with the Supreme Court's General Administrative Order on Recordkeeping in the Circuit Courts.”


c.
Process
i. Clerks of circuit courts to submit lists of records to be destroyed to the Supreme Court;

ii. Supreme Court reviews request and notifies Local Records Commission of the intent to destroy the records;

iii. Local Records Commission may, within 90 days, 

· copy the records to be destroyed or

· take possession of and maintain the records.
4. Freedom of Information Act

a.
The judicial branch of government is not subject to the Freedom of Information Act (Copley Press, Inc. v. Administrative Office of the Courts, 271 Ill. App. 3d 548 (2nd Dist. 1995), appeal denied, 163 Ill. 2d 551 (1995)). 

b.
Court records and records of such entities as probation departments that report to judges cannot be obtained through the FOIA. 

c.
The Illinois Courts Commission, being an adjudicatory body of the judicial branch of government, also is not subject to the Freedom of Information Act.  Ill. Att'y Gen. Op. No. 99-005, issued March 15, 1999. 
5.
The Pretrial Services Act (725 ILCS 185/1 et seq.)

a.
Purpose: (Section 1)

Establishes an agency “to provide the court with accurate background data regarding the pretrial release of persons charged with felonies and effective supervision of compliance with the terms and conditions imposed on release.”

b. Duties: (Section 7)

i. Gather information on arrested persons and assist the court in determining appropriate terms & conditions for pretrial release

ii. Submit written reports and make findings & recommendations

iii. Supervise compliance with terms & condition and alert court to violations

c.  Specifically Exempts its Records from Disclosure (Section 31)


6.
Juvenile Court Act (705 ILCS 405/1-1 et seq.)
a. General access by the general public is not allowed.
b. Access to in Juvenile courts is restricted to: (Section 1-8)
i. The minor and the minor’s parents, guardian & counsel.
ii. Law enforcement officers and law enforcement agencies
(under prescribed circumstances).

iii. Judges, hearing officers, prosecutors, probation officers, social workers or other individuals assigned investigate, supervise or provide temporary or permanent care and custody for minors.
iv. Judges, prosecutors and probation officers in criminal proceedings
v. Adult and Juvenile Prisoner Review Boards.
vi. Persons engaged in bona fide research on condition that

· permission is granted from the judge;

· permission is granted from the agency that prepared the particular records; and

· the minor’s identity and confidentiality of the record is protected
vii. The Secretary of State in compliance with the Vehicle Code.
viii. The administrator of a bona fide substance abuse student assistance program with the permission of the presiding judge of the juvenile court.
ix. Mental health professionals on behalf of the Illinois Department of Corrections or the Department of Human Services or prosecutors who are evaluating, prosecuting, or investigating a potential or actual petition brought under the Sexually Persons Commitment Act

c. Representatives of agencies, associations and news media or other properly interested persons by general or special order of the court may have access to and disclose name, address and offense may if the adjudicated minor has been found guilty of certain serious crimes (such as murder, attempted murder and criminal sexual assault. (Section 1-8).
d. Access is allowed to the Civil Service Commission or appointing authority of any state, county or municipality examining the character and fitness of an applicant for employment with a law enforcement agency, correctional institution, or fire department.
e. The State’s Attorney’s office shall provide copies of dispositional orders to schools in which juveniles are enrolled who have committed a felony

f. Records relating to the Serious Habitual Offender Comprehensive Action Program may be shared or disclosed when that information is used to assist in the early identification and treatment of habitual juvenile offenders.

g. Court records may be shared between courts in different counties in which juvenile proceedings are being conducted.
h. The Clerk of the Circuit Court shall report to the Department of State Police, in the form and manner required by the Department of State Police, the final disposition of each minor who has been arrested or taken into custody before his or her 17th birthday for those offenses required to be reported under Section 5 of the Criminal Identification Act.
7.
Mental Health and Developmental Disabilities Code (405 ILCS 5/3-800)
Whenever a court determines that a hearing shall be closed, access to the records of the hearing, shall be limited to the parties involved in the hearing, court personnel, and any person or agency providing mental health services that are the subject of the hearing. Access may also be granted, however, pursuant to the provisions of the Mental Health and Developmental Disabilities Confidentiality Act.
8.
Adoption Act (750 ILCS 50/1 et seq.)
a.
Court adoption records are to be impounded. (Section 18)

b.
Access is only granted upon specific order of the court, which order shall name the person or persons who are to be permitted to examine the file. 
c. The guardian ad litem for a minor sought to be adopted shall have the right to inspect the court file without leave of court during the pendency of the proceeding. 
d. The attorney of record for the petitioners and other parties may inspect the file only with leave of court. 
e. The petitioners to the adoption, the attorney of record for the petitioners, and the guardian ad litem of the person who is the subject of the proceeding shall be entitled to receive certified copies of the order of adoption in the proceeding at any time within 30 days after the entry of the judgment of adoption without order of court. 
f. After 30 days from the entry of the judgment of adoption, no copies may be obtained without prior order of court, but good cause is not necessary to be shown by one of the petitioners to the adoption.

