IS IT OVER?  THE ISSUE OF RESERVING ISSUES IN FINAL JUDGMENTS

Marble Emporium felt it was in a strong position to enforce its complaint.  They had obtained a default judgment against one of the defendants and had entered into a settlement order with other defendants.
  Marble Emporium began to initiate enforcement proceedings against the defaulted defendant.  However Marble Emporium had not yet obtained a judgment against other named defendants.
  In other words, Marble Emporium had reserved judgment on their claim against the other named defendants and had not obtained a ruling that there was no just reason for the delay in the appeal or enforcement of its judgments against the other defendants.

Frank felt he had a valid claim for an appeal.  His attorney responded to Dawn’s petition for dissolution of marriage in a timely fashion and presumably the dissolution proceeding was continuing onto a resolution.
  However, sometime after the proceedings began, Frank’s attorney withdrew and Frank was given 21 days to file a pro se appearance or retain new counsel.
  When Frank failed to do either of these things, Dawn obtained a default judgment against him that divided the marital property, determined custody, and set child support.
  However, without specified reasons, the judgment reserved the issues of maintenance for Dawn, visitation and post high-school educational expenses.
    


Marble Emporium and Frank both fell into the trap of either attempting to enforce or appeal judgments that were not considered “final” under Illinois law.  In both cases the judgments purporting to be final judgments failed to resolve all pending claims.  In Marble Emporium’s case, they failed to resolve claims against certain defendants and in Frank’s case his ex-wife failed to resolve claims for support and visitation.


In general, the reservation of issues refers to the setting aside of claims for resolution at a later date.  While this is not necessarily an improper thing to do, and may even be warranted in some instances, the reservation of issues may affect the rights of the parties to proceed on post-judgment matters.  Specifically, by reserving issues when entering a judgment, you are preventing the judgment from being appealed since the judgment has not resolved all pending issues.  Perhaps more importantly, you may be preventing your clients from enforcing their judgment since only judgments that are final and enforceable are subject to supplementary proceedings such as citations to discover asset.

The goal of this article is to provide a brief summary of the rules, statutes and case law regarding the reservation of issues and finality of judgments.  Since family law cases have rules unique from other civil proceedings, they will be discussed separately.
Civil Cases

Reserving an issue in a civil case will not only possibly affect the prosecution of an appeal but may also void or prevent subsequent collection proceedings.  For example, when the issues of attorneys’ fees are reserved or judgment is entered against some, but not all of the defendants, the plaintiff will be barred from pursuing supplementary proceedings to collect a judgment.  See Marble Emporium discussed above. 
In order for a judgment to be a final and enforceable judgment, the judgment must resolve all pending claims, including any claims for attorneys’ fees made in the complaint, response or counterclaim.
  There are two main exceptions to this rule.  The first exception is of course judgments that include language set forth in Rule 304(a) that “there is no just reason for delaying either enforcement or appeal or both.”
  The second exception is when the claim for fees or other relief is brought as a separate or collateral action after the underlying proceedings are ended with an otherwise valid judgment.
  Cases that have recognized claims for fees or costs as being collateral in nature are those cases where the claims for fees comes under specific statutory sections allowing for fees
 and cases when a motion to recover costs of discovery is filed after the conclusion of the trial.
  Conversely, if fees are sought under Rule 137 (formerly section 611 of the Code of Civil Procedure) or under a contract, those issues must be resolved prior to filing an appeal or supplementary proceeding since these requests are considered additional claim to the litigation.
  Therefore, it is important to have the judgment resolve all claims for fees brought in the complaint, responsive pleadings or counter-claim.  Otherwise, you may be denied the ability to enforce a judgment or appeal a judgment.
Dissolution of Marriage Cases


In a typical dissolution of marriage case, certain issues are routinely reserved.  The Illinois Marriage and Dissolution of Marriage Act (IMDMA) specifically provides that the court may reserve issues upon 1) agreement of the parties or 2) motion of either party and a finding by the court that appropriate circumstances exist.
  Appropriate circumstances in which a court may reserve issues include but are not limited to lack of personal jurisdiction over the respondent, a parties inability to pay court ordered child support or maintenance, the court sets aside a fund for child support, or the fact the child does not reside with either parent.
  Another often used circumstance is the reservation of college expenses when the child is of a young age at the time of the parents’ divorce.


A bifurcation of the divorce proceedings may also be necessary or desirable in certain circumstances.  A dissolution proceeding encompasses the actual dissolution, property distribution, custody, and support issues in a single, unified claim.  Therefore, even when a court enters an order resolving an individual dissolution issue the order is not appealable, even with a 304(a) finding.
  However, if appropriate circumstances exist, a court may bifurcate the case and award a judgment for dissolution while reserving issues regarding the distribution of property, custody and support.  Appropriate circumstances to bifurcate the proceedings should be the same as those appropriate circumstances that warrant reserving issues.


In regard to the finality of post decree dissolution matters, a difference exists between the First District and Second and Fourth Districts.  The First District held in In re Marriage of Carr that post-decree judgments become final and appealable as soon as a claim is resolved by judgment and all post-trial motions on that claim are considered, even if other post judgment claims remain outstanding.
  In Carr, the husband filed a motion to modify support and the wife filed a petition for attorney fees after the judge entered an order on the husband’s motion to modify.  The First District denied the wife’s appeal of the order regarding the husband’s motion to modify support as untimely since she did not file a notice within 30 days of the judge’s order even though her petition for fees was still outstanding at the time the order was entered.

 The Second District held In re Marriage of Alyassir, that post-decree judgments do not become final and appealable until all claims raised are resolved.
  In Alyassir the petitioner brought a two-count claim, one for increased child support and another for a rule to show cause.  The Second District rejected the reasoning of Carr since the Carr court failed to provide a sufficient reason why a Rule 304(a) finding was not required.  Specifically, the Second District states, 

“Carr is unsound because it omits a crucial step. The opinion fails to consider that, even if a case presents separate “claims,” that means only that an order that finally resolves fewer than all of them can be made immediately appealable by including a written Rule 304(a) finding. Separability of issues is a necessary condition for a Rule 304(a) appeal. It is not a sufficient condition. A proper Rule 304(a) finding is still required. Carr undercuts Marsh by allowing an immediate appeal even when a claim is pending and the trial court has made no Rule 304(a) finding.”
  
As an additional reasoning to reject Carr, the Second Districted felt Carr destroys judicial economy by allowing for piecemeal litigation.
 The Fourth District adopted the reasoning of Alyassir and rejected Carr in In re Marriage of Gaudio. 
   Gaudio applied Alysssir to situations where multiple claims were brought in multiple petitions.
  However, if your client desires to file an appeal on a post decree matter even though claims are still outstanding, you can attempt to obtain a Rule 304(a) finding.  
Conclusion

When seeking an appeal of an unfavorable judgment or even attempting to attempt collection proceedings, an attorney needs to make sure they are dealing with a final and appealable judgment.  A final judgment is one in which all claims are resolved against all parties.  If claims are reserved, one may find their appeal denied by the appellate court or an inability to enforce a judgment.   So beware of the temptation to reserve issues.
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