Why follow Corporate Formalities?
Doug thought he had a good thing going.  He had a great family, owned his own home and was operating a successful construction business.  Based on some advice he heard from a radio advertisement, he decided he should incorporate.  Doug filed the appropriate paperwork with the Secretary of State and was incorporated.  Doug named himself the sole shareholder, director and officer since he was the one running the show.  Doug timely filed his annual reports with the State and even kept a separate bank account for the business, though he occasionally dabbled in the account for personal “business expenses”.  Doug believed everything was going fine until one day a large construction contract fell through, and he was sued by the other party.  Not believing they could recover any judgment from the corporation, the plaintiffs named Doug personally as a defendant.  Doug thought the corporation would shield him from personal liability.
 Like Doug, many business owners take the time to formally incorporate their business for the tax benefits and for the personal liability protection incorporating provides.  They often incorporate/organize as either a domestic corporation or a limited liability company (LLC).  Unfortunately, after going through all of the steps to incorporate/organize, they mistakenly believe that the mere act of incorporating/organizing is sufficient to provide personal liability protection.  This is not the case, as the business needs to maintain certain formalities to ensure they have personal liability protection.
The process of attempting to hold the shareholders, members, directors, managers and officers personally liable for the debts and obligations of the business is called “piercing the corporate veil.”  When determining whether or not to pierce the corporate veil, Illinois courts will look to numerous factors including: 1) the capitalization of the business entity; 2) the issuance of stock; 3) the observing of corporate formalities; 4) the payment of dividends; 5) the solvency of the corporation; 6) the functioning and participation of officers and directors; 7) the presence or absence of corporate records; and 8) the relationship between the business and shareholders. While none of the above factors is controlling, the business should strive to follow all of these factors to ensure adequate protection for the shareholders, directors and owners.  

Illinois courts have recently stated the doctrine of piercing the corporate veil applies to LLC in the same way the doctrine applies to corporations, with the exception that failure to follow corporate formalities is not enough to pierce the corporate veil.  Simply seeting up your business as an LLC, alone, is not enough.  Illinois courts have used the doctrine of piercing the corporate veil to hold non-shareholder officers and directors personally liable provided the officer and director exercised proficient control over the business.

The best way to ensure you are personally protected from the debts and obligations of your business is to treat your business like a business.  Generally this entails keeping separate business and personal accounts, maintaining corporate records outlining the major decisions and happenings of your business, holding annual shareholder and director meetings and generally keeping the business separate and distinct from yourself.  If you have concerns or questions as to whether or not you are maintaining your business to maximize the personal liability protection incorporating provides, you should contact an attorney.     
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