Standing for Nonparents Seeking Custody or Guardianship of Minors in Light of In re. R.L.S.

A common occurrence in today’s society is a minor child residing with a nonparent
, be it a grandparent, aunt, uncle or even older sibling.  Often these arrangements are done without formal court proceedings, but other times the nonparent seeks to legally validate their status in the minor child’s life.  When a nonparent seeks legal counsel, lawyers will normally have to between filing a guardianship petition under the Probate Act or a custody petition under the Illinois Marriage and Dissolution of Marriage Act.  Up until recently, courts analyzed these two types of cases in much the same way.  However, in January of 2006, the Illinois Supreme Court came out with a decision in In re R.L.S. 
 that drew a sharp distinction in how courts handle guardianship cases and custody cases brought by a nonparent.  The purpose of this article is two-fold; first discuss the recent case of In re R.L.S., and second provide guidance on the issues surrounding a nonparent’s standing to bring a petition for guardianship of a minor under the Probate Act
 or obtain custody of a minor under the Illinois Marriage and Dissolution of Marriage Act (IMDMA)
 when a parent is alive and also seeking custody.


For a long time, Illinois courts have determined that the same standing requirements existed for a nonparent bringing either a guardianship petition under the Probate Act or a custody petition under the IMDMA.  The nonparent established standing by showing the minor child was not in the physical custody of a parent. 
  Once the nonparent established standing, the court went into a best interest analysis to determine the merits of each party’s claim.
  The superior rights doctrine, which states a parent has the superior right to the care, custody and control of their children, created a presumption in favor of a parent, but this presumption was only used as a factor in the ultimate determination. 
  In its decision in RL.S., the Illinois Supreme Court radically changed the standing requirements to bring forth a guardianship petition under the Probate Act.

The key issue in R.L.S. was whether or not the standing requirement to bring a guardianship action under the Probate Act is the same as the standing requirement to bring a custody action under the IMDMA.  The Supreme Court abrogated prior precedent and held that standing under both acts is distinct and one cannot be read into the other.

The Facts of R.L.S.
In R.L.S., the father and mother were separated.
  The mother and the minor child had been residing with the mother’s grandmother when the mother died in an automobile accident.
  The father was living in Florida at the time.
  Upon the mother’s death, the mother’s parents (petitioners) filed a petition for guardianship under section 11-5 of the Probate Act.
  The father moved to dismiss the petition alleging the petitioners lacked standing.

The Lower Courts’ Decisions in R.L.S.

The father argued the standing requirements of the Illinois Marriage and Dissolution of Marriage Act (IMDMA) should be read into the Probate Act.  The trial court, relying on a line of appellate cases beginning with In re Person & Estate of Newsome
, held that the IMDMA’s standing requirement should be read into guardianship petitions brought under the Probate Act.
  That is, in order to have standing to file a guardianship petition; the petitioners must show that a person other than the parent had physical custody of the child.
  The trial court in R.L.S. held the petitioners lacked standing since the minor child was not in their physical custody.  The child was not in their physical custody because the father had not voluntarily and indefinitely relinquished control of the minor.


The petitioners appealed and argued the standing requirements of the IMDMA should not be read into the standing requirements of the Probate Act.
  The appellate court reversed the trial court and held that the Probate Act’s standing requirement in section 11-5(b) is separate and distinct from the standing requirements under the IMDMA.
  The appellate court held that to have standing in a guardianship petition against a parent, the petitioner must rebut the presumption the parent is willing and able to make and carry out day-to-day child care decisions concerning the minor.

The Supreme Court’s Decision in R.L.S. Establishing Standing Under the Probate Act

The Illinois Supreme Court upheld the appellate court’s decision that the standing requirements under the Probate Act and IMDMA are separate and distinct.
  Section 11-5(b) of the Probate Act provides, 

“The court lacks jurisdiction to proceed on a petition for the appointment of a guardian of a minor if (i) the minor has a living parent, adoptive parent or adjudicated parent, whose parental rights have not been terminated, whose whereabouts are known, and who is willing and able to make and carry out day-to-day child care decisions concerning the minor… There shall be a rebuttable presumption that a parent of a minor is willing and able to make and carry out day-to-day child care decisions concerning the minor, but the presumption may be rebutted by a preponderance of the evidence.”

The Supreme Court held this statute creates a standing requirement for a nonparent seeking a guardianship of a minor child under the Probate Act.  In order to establish standing, the nonparent must rebut the presumption that the parent is willing and able to make and carry out day-to-day child care decisions for the child. 
 The presumption must be rebutted by the preponderance of the evidence.
  
Section 11-5(b) was added to the Probate Act after the Newsome decision read the IMDMA’s standing requirements into the Probate Act guardianship provisions.
  In reversing Newsome, the Supreme Court presumed when enacting new legislation, the legislature acts with knowledge of previous judicial decisions addressing the legislation.
  Therefore, the legislature decided to enact separate standing requirements when it revised and added the standing requirement into section 11-5(b) of the Probate Act.

Once a petitioner establishes standing for their guardianship proceeding, the petitioner, in order to be granted guardianship, must still satisfy the requirements of section 11-7 of the Probate Act and show the parent is unfit.  The Court in R.L.S. interpreted section 11-7 of the Probate Act as requiring fit parents to be given custody no matter the situation prior to their obtaining custody.
  This pronouncement abrogated prior precedents holding that the fitness of a parent is one factor to consider in awarding custody of the Probate Act.
  

Constitutional Challenge to the Probate Act

In reaching its conclusions in R.L.S., the Court rejected the father’s claim that the Probate Act violated his fundamental rights as parent based on the U.S. Supreme Court decision in Troxel v. Granville.
  The father argued his fundamental rights as a parent were violated by not forcing the petitioners to show the child is in their physical custody.
   The Illinois Supreme Court rejected the father’s claim because a court could only reach the merits of the guardianship petition once the nonparent’s standing was established.
  This was the opposite of the statute in Troxel, which allowed any party to petition for visitation and immediately proceed to a best interest inquiry without any regard to the parent’s decision-making authority over the child.
  
The fundamental rights of a parent are further protected because under the Probate Act guardianships will only be granted to a nonparent when it is shown the parent is unfit.
  This solves the other major problem with the visitation statue at issue in Troxel.  The visitation statute in Troxel required a parent to prove visitation with a third party was not in the child’s best interests.
  Unlike the Troxel statute, section 11-7 of the Probate Act recognizes the superior rights doctrine and presumes a fit parent acts in the best interests of their child by granting automatic custody to a fit parent.
  
Fitness Under the Probate Act


The court in R.L.S. failed to specifically state how an unfit parent is defined under section 11-7 of the Probate Act.  Nonetheless, statutes and cases assist in making this determination.  The Third District defined fitness under the Probate Act to, “be read as relating to the ability of the surviving parent to serve the welfare of the child.”
  This definition properly fulfills the mandate of the Probate Act that guardianship be given to fit parents by closely following the language used in sections 11-5(b) and section 11-7 of the Probate Act.  These sections establish that a parent capable of providing an adequate environment for the child and the ability to manage their own affairs should be given the custody of the child.
The definition of an unfit parent from the Adoption Act
 could also provide a reasonable guide.  Under the Adoption Act, a parent is deemed unfit if the court finds the person unfit to have children.
  The grounds for unfitness are stated under Section 1(d) of the Adoption Act and include such grounds as abandonment, failure to maintain a reasonable degree of interest and concern, extreme and repeated cruelty, failure to protect the child from his environment, and repeated failure of the parent to provide the child with adequate food and shelter despite the ability to do so.
  The burden is on the petitioner to show by clear and convincing evidence the parent is unfit.
 


While the Adoption Act provides one basis for determining unfitness, there is a strong argument a lesser standard of unfitness should be considered in guardianship actions since parental rights are not actually terminated in guardianship petitions under the Probate Act.  Illinois cases have already determined that a definitive difference exists between permanently terminating an unfit parent’s rights in an adoption and denying custody to an unfit parent under either the IMDMA or the Probate Act.
  Guardianship proceedings under the Probate Act are more akin to custody proceedings then they are to adoption proceedings.  Unlike the termination of parental rights under the Adoption Act where the parent becomes an outsider to the child, in guardianship and custody cases the parent would still have rights and obligations towards the child, such as visitation and the payment of support. 
 The parent may even regain custody if they are able to prove custody should be awarded to them.



One additional question that still remains unanswered is if a nonparent shows standing by rebutting the presumption the parent is willing and able to provide for the day to day needs of the child, does this automatically mean the parent is unfit?  The Illinois Supreme Court briefly touched on this issue in In re. R.L.S. when it said, 

“It is not clear, what, if any, difference there is between section 11-7’s reference to fit parents who are competent to transact their own business and section 11-5(b)’s reference to parents who are willing and able to carry out day-to-day child-care decisions.  The legislature might have believed that the amendment to section 11-5(b) was necessary in light of this court’s interpretation of section 11-7.”


This statement does not provide a definitive answer.  However a basic reading of the case indicates that a nonparent seeking a guardianship must meet two separate burdens.  First they need to establish standing to bring the guardianship action to satisfy section 11-5(b) and secondly demonstrate the parent is unfit to overcome the statutory language of section 11-7.  Proof for the two burdens may be the same and/or redundant but until further clarification is provided by either the courts or the legislature, it appears necessary to plead and prove both burdens.
Standing Under the IMDMA

Soon after the decision in R.L.S. came down, a father attempted to have the standing requirements of the Probate Act read into the IMDMA and thereby have section 11-7 of the Probate Act, which grants custody to fit parents, applied to custody proceedings brought by nonparents under the IMDMA. 
  This argument was rejected by the Fifth District.  As stated in In re Custody of T.W., the rulings of R.L.S. do not affect the standing requirement under the IMDMA since R.L.S. was specifically limited to guardianship proceedings under the Probate Act.
  

Under the IMDMA, a nonparent may attempt seek custody under section 601(b)(2).  Standing is established under this section by showing the child is not in the physical custody of one of his parents.
  Once this standing requirement is met, the court should then determine custody based on the best interest of the child, keeping in mind the presumption of the superior rights doctrine as a factor in determining custody.

What is Meant by Physical Custody

There have been numerous cases determining if a child is in the “physical custody” of a parent at a time when a nonparent is trying to establish standing.  The Illinois Supreme Court has laid out the rule that “physical custody” under section 601(b)(2) means more than just physical possession.
  Illinois courts have further determined that physical custody is based on several factors including: how the child came to be in the physical possession of the third party
, whether or not the non-custodial parent agreed to the custody order
, what was the intent in giving up the care of the child
, the duration of the possession
, who was responsible for the care of the child before the initial custody order
, and the relationship and contact between the child and the nonparent.

One of the key factors in establishing “physical custody” under section 601(b)(2) is to demonstrate that the parent voluntarily left the child in the care of the nonparent for a substantial period of time or accepted the nonparent’s physical possession of the child.  In In re Marriage of Carey
, the court found a stepmother had physical custody of a child when the natural mother allowed her child to move with the natural father and stepmother to Washington, D.C. five years prior to natural father’s death.
  The court relied heavily on the fact that the natural mother agreed to grant permanent custody to the father and later agreed to allow the child to move with the father and stepmother.
  
This contrasts with In re Custody of Peterson
, where the maternal grandparents never established physical custody of the child. 
  The initial custody arrangement was decided by the court and not by agreement of the parties.
  The child resided with her mother at the maternal grandparents’ home due to the mother’s declining health. 
  Nonetheless, the mother provided the primary care for the child with assistance from the grandparents, and the mother and child were never separated for an appreciable amount of time. 
   Additionally, the father exercised regular visitation with the child up to the time of the mother’s death. 
  The only time it would have occurred to the father that the child was not in the physical custody of the mother was when the mother passed away and the grandparents refused to give up possession of the child despite being asked by the father.

The presumption of the superior rights doctrine always arises in child custody disputes because “a natural parent’s right to custody is superior to a claim by a third person.”
  However, this presumption is not the end all and be all factor as it is under the Probate Act where fit parents are automatically given custody.
  Rather this presumption is one of the many factors a court will examine when determining the best interests of the child.
  The court will use the factors outlined in Section 602(a) of the IMDMA when determining the best interest of the child.

Constitutional Challenges to the IMDMA

The method of analyzing custody disputes under section 601(b)(2) of the IMDMA has also been challenged as violation of a parent’s fundamental rights.
  However, Illinois courts have repeatedly held that the standing requirement sufficiently protects parent’s superior right to the care and custody of the children.
  In order to establish standing, a nonparent needs to show they had physical custody of the child by showing the parent relinquished custody of the child to a nonparent.  Therefore, the requirement of standing protects the fundamental rights of the parent by requiring a nonparent to show the parent has already given up custody.
  Thus both the Probate Act and IMDMA recognize and protect the constitutional rights of parents when a nonparent attempt to gain custody of their children.  
Standing as a Defense


Whether questioning standing under either the Probate Act or the IMDMA, the use of standing as a defense must be raised early or otherwise it may be deemed waived.  In Illinois, standing is an affirmative defense that is waived unless otherwise pled.
  The purpose of this rule is to conserve limited judicial resources “by creating an incentive for litigants to bring issues to the courts’ attention thereby giving courts an opportunity to consider those issues.”
  
Unlike the traditional meaning of standing which refers to a justifiable interest, in context of guardianship and custody cases, standing refers to a threshold issue.
  Courts must find a nonparent’s standing before proceeding to determine merits of a guardianship petition under the Probate Act or custody petitions under the IMDMA.
  Therefore in order to properly raise the issue of standing and preserve it for an appeal, the affirmative defense of standing should be plead as an affirmative defense in responsive pleadings or in a motion to dismiss made within the time for pleading.
An illustrative case is In re Marriage of Sechrest
.  While the dissolution of marriage was pending, the wife placed the daughter with a babysitter while she went to visit her boyfriend.
 The husband took the daughter from the babysitter and placed the daughter with his sister and brother-in-law, who later intervened in the divorce case to obtain custody of the daughter.
  The appellate court held the interveners lacked standing under section 601(b)(2) of the IMDMA since the daughter was never in their physical custody since the mother never voluntarily relinquished custody.
  However, the appellate court upheld the trial court’s holding which granted custody to the interveners since the wife failed to raise the issue of standing until a post-trial motion, filed after 3 years of litigation and several days of hearing had occurred.
  “Extreme prejudice” would have resulted if the court had not determined the issue of standing had been waived.
  

The Sechrest court did caution circuit courts to examine pleadings meticulously and raise the issue of standing sua sponte if necessary.
  However, the court is not required to raise the issue of standing sua sponte.
  Additionally, courts have held it is not the burden of the nonparent to prove standing if the issue is not raised by the parent since the lack of standing is an affirmative defense and the statute does not require the courts to raise the issue sua sponte.

Conclusion


When confronted with a custody or guardianship battle between a parent and a nonparent, practitioners should first determine if standing exists and if it can be contested.  For the nonparent, standing should also be the first consideration, because without the authority to proceed, even the most well intentioned parties will be denied their opportunity to present the merits of their case.  For a parent, the lack of standing is often the best offense in that it provides a quick end to the litigation and saves time, expense and stresses on the family.  
Practitioners should also know the facts of their case to determine if a guardianship petition under the Probate Act or a custody petition under the IMDMA would fulfill their client’s goal.  Each avenue presents distinct obstacles and benefits, therefore requiring each situation to be evaluated on a case by case basis.  Since In re. R.L.S. has drastically changed the way in which these proceedings are governed, the determination of what and where to file is of even more importance.

� For purposes of this article, the term “nonparent” means any party who is not legally recognized as a parent and includes stepparents, grandparents, siblings, aunts, uncles and all other parties seeking custody or guardianship over the child.  The term “parent” means all parties legally recognized as parents, specifically natural parents, adoptive parents and adjudicated parents.
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