Collecting Your Award:  Enforcing Monetary Judgments Through Collection Proceedings
Often times, the easiest part of the case is winning the initial case and obtaining a judgment.  The more difficult aspect is collecting that judgment.   Illinois law does provide relatively effective and efficient means of collecting that judgment, even from unwilling judgment debtors.  The scope of this article is to cover the basic procedural and practical issues that arise in the collection of judgments.  This article assumes the judgment to be enforced is a valid, final and enforceable judgment.  Failure to have a valid, final and enforceable judgment results in the voiding of all collection proceedings.
  
One quick practical note is that generally in order for a judgment to be a final and enforceable judgment, the judgment must resolve all pending claims, including claims for attorney fees made in the complaint, response or counterclaim.
  Exceptions to this rule are 1) judgments that include language set forth in Rule 304(a) that “there is no just reason for delaying either enforcement or appeal or both,”
 or the claim for fees is brought as a separate or collateral action after the underlying proceedings are ended with a judgment.
  Therefore, it is important to have the judgment resolve all claims for fees brought in the complaint, responsive pleadings or counter-claim.  Otherwise, you may be denied the ability to enforce a judgment.

A good practice is to prepare for the collection at the time of judgment or in post-judgment proceedings.  During this time, the parties may enter into a court order controlling the payment of the judgment.  Since these are court orders, they may be enforced through court proceedings.  Another method to collect the judgment is to have the judgment debtor enter a voluntary payment plan.  However, if these voluntary plans are not made part of a court order, they cannot be enforced in court.
  A third way to enforce the judgment is to record the judgment against the debtor’s real property.  

If the judgment creditor wants immediate payment from an unwilling judgment debtor, the Code of Civil Procedure provides several means of coercing the payment.  Wage deduction orders allow a judgment to be paid by withholding amounts from the judgment-debtor’s paycheck.  In order to obtain a wage deduction, a notice, summons, affidavit for wage deduction and interrogatories should be prepared.  A return date and answer date for the interrogatories needs to be included on the notice and summons.  The answer date should be between 21 and 40 days after the issuance of summons with the return date set shortly thereafter.  A copy of the notice must be sent via first class mail to the judgment debtor’s last known address prior to filing the affidavit and summons.
 A copy of the notice, summons, the affidavit for wage deduction order and four copies of the interrogatories should be served upon the employer.
   
The affidavit for wage deduction order sets for the basis for the wage deduction and the interrogatories determine how much can be withheld from the judgment debtor’s paycheck based on the debtor’s disposable earnings. The term “disposable earnings” means, “that part of the earnings of any individual remaining after the deduction from those earnings of any amounts required by law to be withheld.”
  Under Illinois law, the amount of wages that may be deducted is limited to the lesser of 15% of the gross amount of wages or the amount of which disposable earnings for a week exceed 45 times the federal minimum hourly wage.
  Under federal law, the amount of wages to be deducted is limited to the lesser of 25% of disposable earnings for a week or the amount by which disposable earnings for a week exceed 30 times the federal minimum hourly wage.
  
On the return date, several possible events may occur.  If the employer files an answer indicating that deductions may be made, a wage deduction order may be entered.  If the employer files an answer and there are insufficient funds to allow a wage deduction order, the proceedings may be continued until such time that sufficient funds exist or the proceedings are discharged.  If the employer fails to respond, the proceedings can be continued to determine if the employer will respond after the return date.  
Similar to the wage deduction, is the non-wage garnishment.  A non-wage garnishment allows the creditor to recover the judgment-debtor’s assets, including certain debts owed to the judgment-debtor.
  Some assets are exempt from garnishment, specifically retirement funds and social security funds.
  Generally speaking, in order to be subject to garnishment, the asset must be tangible “property belonging to the judgment debtor in the possession, custody, or control of the garnishee.”

The process to effectuate a non-wage garnishment is similar to the wage deduction.  A summons, affidavit for non-wage garnishment and interrogatories related to the assets to be seized should be prepared and served on the garnishee.  The notice of the non-wage garnishment should be also be prepared and sent to the judgment-debtor via first class mail within 2 business days of service of the summons upon the garnishee or between 2 and 4 business days if service is done through certified mail.
  
The return date on the summons should be between 21 and 30 days after issuance.
  If the garnishee is served less than 10 days before the return date, the court should set a new return date 14 days after the original return date.
  On the return date, if the garnishee answers or appears and the asset is not exempt, a turn over order should be obtained.  
Under both the wage deduction and non-wage garnishment, if the served party fails to respond or appear, a conditional judgment order should be prepared and served along with a summons to confirm the conditional judgment.
  The summons is returnable between 21 and 30 days after the date of issuance and should command the served party to show cause why the judgment should not be made final.  If the served party fails to respond or appear after issuing the second summons, the conditional judgment is made final.
  The conditional judgment then becomes enforceable like any other judgment.

One final means of collecting a judgment is the citation to discover assets.  This process allows a judgment creditor to question, under oath, either a judgment debtor or third party about the location and value of various assets belonging to the judgment debtor that are subject to collection.  
The citation is initiated by preparing, filing and serving a notice, a citation to discover assets (which acts as the summons) and the certification of attorney in citation proceedings.
  The citation and notice should contain specific statutory language indicating the rights and limitations on the proceedings, including the rights of the judgment debtor to declare certain assets exempt from collection.
 If the citation is directed to a party other than a judgment debtor, the citation and citation notice must be served upon the judgment debtor via first class mail within three business days of service on the other party.
   

The return date needs to be at least five days after service of the citation on the judgment debtor.
  On the return date, the respondent to the citation proceedings is sworn in and required to give testimony to the judgment creditor or his attorney.  The testimony is limited to information pertaining to the judgment debtor’s assets and cannot be used to locate the judgment debtor.
  Additionally, the respondent may be required to produce documents and records related to the judgment debtor’s assets in the respondent’s possession.

Provided the respondent appeared and testified on the return date for the citation, several scenarios may occur: 1) the citation may be continued for further production and testimony, 2) a turn over order is entered requiring the respondent to turn over the judgment debtor’s property in the respondent’s possession, or 3) the citation is discharged because no usable information was obtained or there are no assets available for seizure.
  If the respondent fails to appear, a rule to show cause may be issued against the respondent and contempt proceedings followed.

All three of the collection methods mentioned above create a lien on the listed property.
  The wage deduction order creates a lien on all payable wages from that employer but is secondary to support orders for spouses and children and previously filed liens.
  In non-wage garnishments, the lien only applies to property in the garnishee’s hands at the time of service.
  If the garnishee receives debtor’s property after service of the summons, the after acquired property is not subject to the lien.  In a citation proceeding the lien is applied all property held by the respondent, including property obtained after service of the citation.

Service of a wage deduction, non-wage garnishment or citation to discover assets may be made by any means of service provided for under the Code of Civil Procedure.
  A copy of the notice, summons, affidavit and four copies of interrogatories should be served upon the respondent in wage deductions and non-wage garnishments.
  Service by publication is not allowed for wage deductions or citations but is allowed in non-wage garnishments.
  The Clerk of Court’s office may also effectuate service through certified mail.
  The judgment creditor may also directly serve the respondent via certified mail in wage deductions and citations.
  If service is attempted on a natural person, the certified mail must be sent restricted delivery.
   
The above methods are the most commonly used methods to collect judgments; however other methods also exist such as the distress for rents statute
, levies on real and personal property
 and foreclosures of judgment liens.
  Depending upon the specific facts of the case, one method may be more viable then another.  The Kane County Clerk of Court’s has fillable forms available online for the above proceedings that already contain all of the necessary notices and wordings.
  A good resource for additional information and more specifics is the 2004 version of the Creditors Rights in Illinois IICLE.  As a final caution, be sure to review the applicable statutes and rules to ensure compliance with the necessary steps.  Failure to do so may result in no relief being obtained and the judgment creditor being responsible for penalties including the recovery of property wrongfully taken, interest, attorney fees and costs.
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