BASIC APPELLATE PROCESS
After a lengthy trial, the judge or jury gives their decision.  However, the decision is not what your client had hoped for, you believe there some erroneous rulings by the judge or there was a pure misapplication of the law.  What is your recourse?  Of course you can file a Motion for Reconsideration pursuant to 735 ILCS 5/2-1203 or other appropriate post-judgment pleading.  However, if this fails, or if you desire to skip this step, the next step is to appeal.  This article will focus on the basic procedural steps and common pitfalls of a civil appeal to the Illinois appellate court.

The first step in appealing is determining whether or not you have a decision that can be appealed.  Generally speaking, in order to appeal a decision, the decision must be a final decision and resolve all claims pending between all of the parties.
  However, under SCR 304, a judgment as to fewer than all of the parties or claims may be appealed, “…only if the trial court makes an express written finding there is no just reason for delaying either enforcement or appeal or both.”
  For more discussion on final orders, I would refer to my article in the June 2007 Bar Briefs.


Presuming the judgment is final or otherwise appealable, a, “notice of appeal must be filed with the clerk of the circuit court within 30 days after the entry of the final judgment appealed from, or…within 30 days after the entry of the order disposing of the last pending post-judgment motion directed against that judgment or order,…”.
  It is important to note that the determination as to whether or not the notice to appeal is timely filed is when the notice of appeal is filed with the circuit clerk and not the appellate clerk.
  If a notice of appeal is filed before the entry of the order disposing of the last pending post-judgment motion, the notice of appeal becomes effective upon disposing of the pending motion or claim.
  If the opposing party intends to cross-appeal, their cross-notice of appeal must be filed the later of: 1) 10 days after service upon him or her; 2) 30 days from the entry of the judgment; or 3) 30 days of the entry of the order disposing of the last pending post-judgment motion.
  The form and content of the notice of appeal are provided for in SCR 303(b)(1).  The important thing to note in the notice of appeal is to specify the judgment or part thereof that is being appealed and the relief sought by the reviewing court.
  Of course, a notice of appeal can and should be filed with the appellate court also.  The notice of appeal should be served upon all parties entitled notice within 7 days of filing.
  

A party, to whom a judgment is entered against, does have a right to stay enforcement of the judgment pending the appeal.  Application for a stay must first be filed in the circuit court, and if it is denied, then the petitioner can petition the appellate court for a stay.
  Nonetheless, an application for a stay may be made directly to the reviewing court if among other reasons it is not practical to apply to the circuit court for stay.
  Stays for the enforcement of money judgments are to be granted automatically if a timely notice of appeal is filed and appropriate appeal bond or other form of security is approved and filed with the court within the time for filing a notice of appeal.
  Stays for nonmonetary judgments may be granted at the discretion of the judge under terms that are “just.”
  In family law cases, orders regarding child support and maintenance cannot be stayed upon appeal.


Within 14 days of filing the Notice to Appeal, the appellant and any cross-appellants must file a docketing statement with the appellate court clerk along with required filing fees.
  Included in the docketing statement should be copies of requests to either the circuit clerk or court reporting personnel for preparation of the record on appeal.  The docketing statement and accompanying documents are to be served upon all parties.  The appellee may file a short responsive statement with the clerk if they deem necessary.
 The form and content of the docketing statement are set forth in SCR 312.  


This brings us to one of the more important things in regard to the appeal, the record on appeal.  Even the most well crafted and argued brief may be disregarded if there is no record on appeal or the record is not timely filed.
  If the issue to be appealed is strictly one of law, then a failure to provide a record on appeal will not bar appellate review.
  Nonetheless, one should not rely on this rule in lieu of providing a complete record on appeal.  

There are two main components of the record on appeal.  The first is the common law record which includes every document filed with the court, the judgments or orders entered (including the judgment(s) appealed from), and all exhibits offered and filed by any party. The clerk of the circuit court will prepare and, for a fee, can make arrangements for the delivery of the common law record to the reviewing court.  The record on appeal must typically be filed within 63 days after the filing of the notice of appeal.
  The second part of the record is the report of the proceedings.
  The preparation of the report of proceedings will depend on the circumstances of the trial.  If the matter is handled in a court with automatic court reporting devices, a report of the proceedings may be obtained from the clerk of court or other office that handles the transcriptions.  Alternatively, you may need to contact the court reporter to prepare the transcripts.  If there is no verbatim transcript, the appellant may prepare a bystanders report pursuant to SCR 323(c) or the parties may stipulate to an agreed statement of facts pursuant to SCR 323(d).  The important thing is to prepare a report of proceedings, otherwise, your chances of succeeding on appeal dwindle significantly, because, “…an appellant has the burden to present a sufficiently complete record of the proceedings at trial to support a claim of error,*392 and in the absence of such a record on appeal, it will be presumed that the order entered by the trial court was in conformity with law and had a sufficient factual basis. Any doubts which may arise from the incompleteness of the record will be resolved against the appellant.”
  
Once the record on appeal is completed and filed, you can now begin drafting your brief.  The record on appeal may be picked up from the appellate court to assist you in drafting your brief.  The form and requirements of the brief are more fully set forth in SCR 341, but suffice it to say, the brief should be doubled spaced, headings single spaced, the left hand margin should be 1 ½ inches and the other three margins, 1 inch, the font should be 12-point or larger and footnotes are discouraged.
  The length, color of the covers, and number of briefs to be filed are covered in SCR 341(b), (d) and (e) respectively.  The appellant’s brief needs to contain: 1) a summary statement entitled “Points and Authorities” citing each argument and authority cited, 2) a paragraph stating the nature of the action; 3) statement of issues presented; 4) statement of jurisdiction; 5) statement of facts; 6) argument; 7) a conclusion stating the specific relief sought; and 8) an appendix as required by SCR 342.
  An appellee’s brief need only contain points and authorities, argument and a conclusion.
  A reply brief need only contain argument strictly replying to arguments presented in appellee’s brief.
  Generally, when an appeal is filed, the appellate court will issue an order stating the deadlines by which the various briefs need to be filed by, but by rule, the appellant brief is due 35 days after the filing of the record on appeal, the appellee’s brief is due 35 days after the appellant’s brief is filed, and the reply brief is due 14 days after the appellee’s brief is filed.
  The final note in regard to the actual brief is to include a certificate of compliance that should read, “I certify that this Brief of Appellant conforms to the requirements of Rules 341(a) and (b).  The length of this Brief, excluding the Appendix, is __-pages.  /s/ by Attorney.”
A party on appeal may generally file any motion they could during the circuit court proceeding.  If the motion is based on facts not appearing on record or if the record on appeal has yet to be filed, the motion shall contain an appropriate supporting record and affidavits.
  A response to the motion needs to be filed within 5 days of service if by fax, or 10 days of service if by mail.
  Oral arguments will not be heard on motions except by leave of court, but a motion may contain an accompanying memorandum.
  The court will act on the motion once the time for filing a response has lapsed.
  On a practical note, it does not pay to contest the first motion for extension of time to file a brief, as those are routinely granted.
  See specifically SCRs 343(c) and 361(f) for more specifics on Motions for Extension of Time.
Oral arguments are not commonly granted nowadays.  However, the request for oral argument may be made, “by stating at the bottom of the cover page of his or her brief that oral argument is requested.”
  If a party requests oral argument, all other parties may argue without additional request.  In order to orally argue, a party must file a brief.  If you are fortunate enough to be granted oral argument, reading at length from the record, briefs, authorities, etc is not permitted, no more than 2 counsels may be heard from each side except by leave of court and the time allotted for oral argument is that stated in the Supreme Court Rules.

Once all of the briefs are filed and oral argument heard, the situation becomes a waiting game for an opinion to be issued.  The amount of time it takes for the court to reach an opinion will vary from time to time, case to case.  If the appellate decision is not favorable, a party may petition for rehearing pursuant to SCR 367 or apply to the Supreme Court for review pursuant to SCR 315.  If no further appeal or relief is sought, the matter is transferred back to the circuit court.  The next steps will depend on the outcome of the appellate court decision.

In summary, the process of appeals can be straightforward, provided the Supreme Court Rules are followed.  Therefore, it is imperative to consistently review the rules and know your requirements.
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